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(2) The provisions of this subpart D 
are not intended to authorize medical 
and dental care precluded for depend-
ents of members of Reserve compo-
nents who receive involuntary orders 
to active duty under 10 U.S.C. 270b. 

(f) Unauthorized care. In addition to 
the devices listed in § 728.31(d)(16) as 
unauthorized, dependents are not au-
thorized care for elective correction of 
minor dermatological blemishes and 
marks or minor anatomical anomalies. 

§ 728.32 Application for care. 
Possession of an ID card alone (DD 2 

(Retired), PHS–1866–3 (Retired), or DD 
1173 (Uniformed Services Identification 
and Privilege Card)) does not con-
stitute sufficient proof of eligibility. 
Accordingly, a DEERS check will be 
instituted per § 728.4 (cc) before medical 
and dental care may be rendered except 
in emergencies. When required inpa-
tient or outpatient care is beyond the 
capabilities of the naval MTF, the pro-
visions of § 728.34 apply. When required 
inpatient care cannot be rendered and 
a decision is made to disengage a 
CHAMPUS-eligible beneficiary, the 
provisions of § 728.33 apply. 

§ 728.33 Nonavailability statement (DD 
1251). 

(a) General. Per DODINST 6015.19 of 26 
Nov. 1984, the following guidelines are 
effective as of 1 Jan. 1985. All pre-
viously issued Nonavailability State-
ment guidelines and reporting require-
ments are superseded. 

(b) Applicability. The following provi-
sions are applicable to nonemergency 
inpatient care only. A DD 1251 is not 
required: 

(1) For emergency care (see para-
graph (d)(1)) of this section. 

(2) When the beneficiary has other in-
surance (including Medicare) that pro-
vides primary coverage for a covered 
service. 

(3) For medical services that 
CHAMPUS clearly does not cover. 

(c) Reasons for issuance. DD 1251’s 
may be issued for only the following 
reasons: 

(1) Proper facilities are not available. 
(2) Professional capability is not 

available. 
(3) It would be medically inappro-

priate (as defined in § 728.2(u)) to re-

quire the beneficiary to use the 
USMTF and the attending physician 
has specific prior approval from the fa-
cility’s commanding officer or higher 
authority to make such determination. 

(i) Issuance for this reason should be 
restricted to those instances when de-
nial of the DD 1251 could result in a 
significant risk to the health of any pa-
tient requiring any clinical specialty. 

(ii) Issuing authorities have discre-
tionary authority to evaluate each sit-
uation and issue a DD 1251 under the 
‘‘medically inappropriate’’ reason if: 

(A) In consideration of individual 
medical needs, personal constraints on 
an individual’s ability to get to the 
USMTF results in an unreasonable lim-
itation on that individual’s ability to 
get required medical care, and 

(B) The issuing authority determines 
that obtaining care from a civilian 
source selected by the individual would 
result in significantly less limitations 
on that individual’s ability to get re-
quired medical care than would result 
if the individual was required to obtain 
care from a USMTF. 

(C) A beneficiary is in a travel status. 
The commanding officer of the first fa-
cility contacted, in either the bene-
ficiary’s home catchment area or the 
catchment area where hospital care 
was obtained, has this discretionary 
authority. Travel in this instance 
means the beneficiary is temporarily 
on a trip away from his or her perma-
nent residence. The reason the patient 
is traveling, the distance involved in 
the travel, and the time away from the 
permanent residence is not critical to 
the principle inherent in the policy. 
The issuing officer to whom the re-
quest for a Nonavailability Statement 
is made should reasonably determine 
that the trip was not made, and the ci-
vilian care is not (was not) obtained, 
with the primary intent of avoiding use 
of a USMTF or USTF serving the bene-
ficiary’s home area. 

(d) Guidelines for issuing—(1) Emer-
gency care. Emergency care claims do 
not require an NAS; however, the na-
ture of the service or care must be cer-
tified as an emergency by the attend-
ing physician, either on the claim form 
or in a separate signed and dated state-
ment. Otherwise, a DD 1251 is required 
by CHAMPUS-eligible beneficiaries 
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who are subject to the provisions of 
this section. 

(2) Emergency maternity care. Unless 
substantiated by medical documenta-
tion and review, a maternity admission 
would not be deemed as an emergency 
since the fact of the pregnancy would 
have been established well in advance 
of the admission. In such an instance, 
the beneficiary would have had suffi-
cient opportunity to obtain a DD 1251 if 
required in her residence catchment 
area. 

(3) Newborn infant(s) remaining in hos-
pital after discharge of mother. A new-
born infant remaining in the hospital 
continuously after discharge of the 
mother does not require a separate DD 
1251 for the first 15 days after the 
mother is discharged. Claims for care 
beyond this 15-day limitation must be 
accompanied by a valid DD 1251 issued 
in the infant’s name. This is due to the 
fact that the infant becomes a patient 
in his or her own right (the episode of 
care for the infant after discharge of 
the mother is not considered part of 
the initial reason for admission of the 
mother (delivery), and is therefore con-
sidered a separate admission under a 
different diagnosis). 

(4) Cooperative care program. When a 
DD 2161, Referral for Civilian Medical 
Care, is issued for inpatient care in 
connection with the Cooperative Care 
Program (§ 728.4(z)(5)(iv)) for care under 
CHAMPUS, a DD 1251 must also be 
issued. 

(5) Beneficiary responsibilities. Bene-
ficiaries are responsible for deter-
mining whether an NAS is necessary in 
the area of their residence and for ob-
taining one, if required, by first seek-
ing nonemergency inpatient care in the 
USMTF or USTF serving the 
catchment area. Beneficiaries cannot 
avoid this requirement by arranging to 
be away from their residence when 
nonemergency inpatient care is ob-
tained, e.g., staying with a relative or 
traveling. Individuals requiring an 
NAS because they reside in the inpa-
tient catchment area of a USMTF or 
USTF also require an NAS for non-
emergency care received while away 
from their inpatient catchment area. 

(e) Issuing authority. Under the direc-
tion of the Commander, Naval Medical 
Command, exercised through com-

manders of naval geographic medical 
commands, naval MTFs will issue Non-
availability Statements only when care 
required is not available from the 
naval MTF and the beneficiary’s place 
of residence is within the catchment 
area (as defined in § 728.2(d)) of the 
issuing facility or as otherwise directed 
by the Secretary of Defense. When the 
facility’s inpatient catchment area 
overlaps the inpatient catchment area 
of one or more other USMTFs or 
USTFs with inpatient capability and 
the residence of the beneficiary is 
within the same catchment area of one 
or more other USMTFs or USTFs with 
inpatient capability, the issuing au-
thority will: 

(1) Determine whether required care 
is available at any other USMTFs or 
USTFs whose inpatient catchment area 
overlaps the beneficiary’s residence. If 
care is available, refer the beneficiary 
to that facility and do not issue a DD 
1251. 

(2) Implement measures ensuring 
that an audit trail related to each 
check and referral is maintained, in-
cluding the check required before ret-
roactive issuance of a DD 1251 as delin-
eated in paragraph (g) of this section. 
When other than written communica-
tion is made to ascertain capability, 
make a record in the log required in 
paragraph (h) of this section that 
‘‘Telephonic (or other) determination 
was made on (date) that required care 
was not available at (name of other 
USMTF(s) or USTF(s) contacted)’’. The 
individual ascertaining this informa-
tion will sign this notation. 

(3) Once established that a DD 1251 is 
authorized and will be issued, the fol-
lowing will apply: 

(i) Do not refer patients to a specific 
source of care. 

(ii) Nonavailability Statements 
issued at commands outside the United 
States are not valid for care received in 
facilities located within the United 
States. Statements issued within the 
United States are not valid for care re-
ceived outside the United States. 

(iii) The issuing authority will: 
(A) If capability permits, prepare a 

DD 1251 via the automated application 
of DEERS. Where this system is oper-
ational, it provides for transmitting 
quarterly reports to the Office of the 

VerDate Aug<31>2005 11:53 Aug 07, 2008 Jkt 214127 PO 00000 Frm 00334 Fmt 8010 Sfmt 8010 Y:\SGML\214127.XXX 214127eb
en

th
al

l o
n 

P
R

O
D

P
C

68
 w

ith
 C

F
R



325 

Department of the Navy, DoD § 728.33 

Assistant Secretary of Defense for 
Health Affairs (OASD(HA)) by elec-
tronic means. System users should 
refer to their DEERS/NAS Users Man-
ual for specific guidance on the use of 
the automated system. At activities 
where the DEER/NAS automated sys-
tem is not operational, prepare each 
DD 1251 per instructions on the reverse 
of the form. After completion, if au-
thorized by the facility CO, the issuing 
authority will sign the DD 1251. Give a 
copy to the patient for presentation to 
a participating civilian provider, or for 
submission with the claim of a non-
participating provider. Retain a copy 
for the issuing activity’s records. Re-
tain the original for subsequent trans-
mittal to the Naval Medical Data Serv-
ices Center per paragraph (j) of this 
section. 

(B) Explain to the patient or other 
responsible family member the validity 
period of the DD 1251 (see paragraph (f) 
of this section). 

(C) Ensure that beneficiaries are 
clearly advised of the cost-sharing pro-
visions of CHAMPUS and of the fact 
that the issuance of a Nonavailability 
Statement does not imply that 
CHAMPUS will allow any and all costs 
incurred through the use of the DD 
1251. The issuance of a DD 1251 indi-
cates only that care requested is not 
available at a USMTF or USTF serving 
the beneficiary’s residence inpatient 
catchment area. 

(D) Review, with the patient or re-
sponsible family member, instructions 
1 through 6 on the face of the DD 1251 
and have the patient or responsible 
family member sign acknowledgement 
that such review has been made and is 
understood. 

(E) Advise recipients that CHAMPUS 
fiscal intermediaries may deny claims 
of individuals who are not enrolled in 
the Defense Enrollment Eligibility Re-
porting System (DEERS). 

(f) Validity period. DD 1251’s issued 
for: 

(1) Other than maternity care are 
valid for a hospital admission occur-
ring within 30 days of issuance and re-
main valid from the date of admission 
until 15 days after discharge from the 
facility rendering inpatient care. This 
allows for any follow-on treatment re-

lated directly to the original admis-
sion. 

(2) Maternity episodes are valid if 
outpatient of inpatient treatment re-
lated to the pregnancy is initiated 
within 30 days of its issuance. They re-
main valid for care of the mother 
through termination of the pregnancy 
and for 42 days thereafter to allow for 
postnatal care to be included in the 
maternity episode. (See paragraph 
(d)(3) of this section for the validity pe-
riod of DD 1251’s for infants remaining 
after discharge of the mother.) 

(g) Retroactive issuance. Issue Non-
availability Statements retroactively 
only if required care could not have 
been rendered in a USMTF or USTF as 
specified in paragraph (e) of this sec-
tion at the time services were rendered 
in the civilian sector. At the time a 
retroactive issuance is requested, the 
facility receiving the request will de-
termine whether capability existed at 
the USMTF or USTF serving the inpa-
tient catchment area wherein the bene-
ficiary resides (resided) or at any of the 
facilities in the overlapping area de-
scribed in paragraph (e) of this section. 
While the date of service will be re-
corded on the DD 1251, send the re-
tained original to the Naval Medical 
Data Services Center along with others 
issued during the week of issuance 
(paragraph (j) of this section refers). 

(h) Annotating DD 1251’s. Before 
issuance, annotate each DD 1251 per 
the instructions for completion on the 
reverse of the form. DD 1251’s issued 
under the CO’s discretionary authority 
for the ‘‘medically inappropriate rea-
son (paragraph (c)(3)(ii) of this section) 
will be annotated in the remarks sec-
tion documenting the special cir-
cumstances necessitating issuance, the 
name and location of the source of care 
selected by the beneficiary, and ap-
proximate distance from the source se-
lected to the nearest USMTF or USTF 
with capability (see instruction num-
ber 2 on the reverse of the DD 1251). Es-
tablish and maintain a consecutively 
numbered log to include for each indi-
vidual to whom a DD 1251 is issued: 

(1) Patient’s name and identifying 
data. 

(2) The facility unique NAS number 
(block number 1 on the DD 1251). 
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(i) Appeal procedures. Beneficiaries 
may appeal the denial of their request 
for a DD 1251. This procedure consists 
of four levels within Navy, any one of 
which may terminate action and order 
issuance of a Nonavailability State-
ment if deemed warranted: 

(1) The first level is the chief of serv-
ice, or director of clinical services if 
the chief of service is the cognizant au-
thority denying the beneficiary’s origi-
nal request. 

(2) The second level is the com-
manding officer of the naval MTF de-
nying the issuance. Where the appeal is 
denied and denial is upheld at the com-
manding officer’s level, inform bene-
ficiaries that their appeal may be for-
warded to the geographic commander 
having jurisdictional authority. 

(3) The third level is the appropriate 
geographic commander, if the appeal is 
denied at this level, inform bene-
ficiaries that their appeal may be for-
warded to the Commander, Naval Med-
ical Command, Washington, DC 20372– 
5120. 

(4) The Commander, Naval Medical 
Command, the fourth level of appeal, 
will evaluate all documentation sub-
mitted and arrive at a decision. The 
beneficiary will be notified in writing 
of this decision and the reasons there-
for. 

(j) Data collection and reporting. Do 
not issue the original of each DD 1251 
prepared at activities where the DEER/ 
NAS automated system is not oper-
ational. Send the retained originals to 
the Commanding Officer, Naval Med-
ical Data Services Center (Code–03), 
Bethesda, MD 20814–5066 for reporting 
under report control symbol DD-HA (Q) 
1463(6320). 

§ 728.34 Care beyond the capabilities 
of a naval MTF. 

When either during initial evaluation 
or during the course of treatment of an 
individual authorized care in this sub-
part, a determination is made that re-
quired care or services are beyond the 
capability of the naval MTF, the provi-
sions of § 728.4(z)(2) apply. 

§ 728.35 Coordination of benefits— 
third party payers. 

Title 10 U.S.C. 1095 directs the serv-
ices to collect from third-party payers 

the reasonable costs of inpatient hos-
pital care incurred by the United 
States on behalf of retirees and depend-
ents. Naval hospital collection agents 
have been provided instructions rel-
ative to this issue and are responsible 
for initiating claims to third-party 
payers for the cost of such care. Admis-
sion office personnel must obtain in-
surance, medical service, or health 
plan (third-party payer) information 
from retirees and dependents upon ad-
mission and forward this information 
to the collection agent. 

§ 728.36 Pay patients. 
Care is provided on a reimbursable 

basis to retired Coast Guard officers 
and enlisted personnel, retired Public 
Health Service Commissioned Corps of-
ficers, retired Commissioned Corps offi-
cers of the National Oceanic and At-
mospheric Administration, and to the 
dependents of such personnel. Accord-
ingly, patient administration personnel 
will follow the provisions of subpart J 
to initiate the collection action proc-
ess when inpatient or outpatient care 
is provided to these categories of bene-
ficiaries. 

Subpart E—Members of Foreign 
Military Services and Their De-
pendents 

§ 728.41 General provisions. 
(a) Dependent. As used in this sub-

part, the term ‘‘dependent’’ denotes a 
person who bears one of the following 
relationships to his or her sponsor: 

(1) A wife. 
(2) A husband if dependent on his 

sponsor for more than one-half of his 
support. 

(3) An unmarried legitimate child, in-
cluding an adopted or stepchild who is 
dependent on the sponsor for over one- 
half of his or her support and who ei-
ther: 

(i) Has not passed the 21st birthday; 
or 

(ii) Is incapable of self-support due to 
a physical or mental incapacity that 
existed prior to reaching the age of 21; 
or 

(iii) Has not passed the 23rd birthday 
and is enrolled in a full-time course of 
study in an accredited institution of 
higher learning. 
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